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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 
 
 

 Law & Motion 

 
 

   

    

1. 9:00 AM CASE NUMBER:  C22-01367 
CASE NAME:  LAMAR JONES VS. BRETT ROBINSON 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: MID AMERICA MORTGAGE 
*TENTATIVE RULING:* 
 
The motion became moot with the stipulation to arbitrate. The matter is stayed and set for an 
arbitration review hearing on April 25, 2023 at 8:30 a.m. 
 

 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  MSC17-01417 
CASE NAME:  DI LORETO  VS.  CHASE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY: DEFENDANT 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion for judgment on the pleadings brought by defendant 

Specialized Loan Servicing LLC.  The motion is opposed by plaintiff Theresa Di Loreto.  The motion is 

directed to the First Cause of Action for violation of the Homeowner Bill of Rights (“HBOR”), and the 

Second Cause of Action for violation of the Unfair Competition Law (“UCL”), as stated in plaintiff’s 

Fifth Amended Complaint, filed on June 28, 2021. 

 Defendants’ motion is granted without leave to amend.  Defendant shall prepare a proposed 

judgment of dismissal, separate from any formal order on the motion, and shall submit that proposed 

judgment to plaintiff’s counsel for approval as to form. 

 A. The First Cause of Action. 

 The First Cause of Action is for an alleged HBOR violation: recording a notice of default, and a 

notice of trustee’s sale, at a time when a complete application for a loan modification was pending.  

The Court grants defendant’s motion as to this cause of action, based on the following analysis. 

  A-1. The Correct Statute. 

 Defendant’s first argument is that plaintiff cites the wrong HBOR statute: Civil Code section 

2924.11, instead of Civil Code section 2923.6.  The Court rejects this argument for the same reasons 

stated in the Court’s uncontested ruling on defendant’s demurrer to the Third Amended Complaint.  

The Court overruled defendant’s demurrer to the First Cause of Action, as stated in the Third 

Amended Complaint, even though the cause of action references Civil Code section 2924.11: 

Plaintiff has adequately alleged a material violation of Civil Code section 2923.6 

occurring in July 2017.  This cause of action did not abate, under the authority of 

Senate Bill 818.  Defendants shall file an answer by the due date stated above. 

(Minute Order, dated 12-19-18.  See also defendant’s Notice of Ruling, filed on 1-11-19.) 

  B-2. Remedy. 

 Defendant’s second argument is that plaintiff no longer has an HBOR remedy, because 

plaintiff has paid off the subject mortgage loan and has sold the subject residence to a third party.  

The Court finds that this argument has merit, and that it fully supports granting defendant’s motion 

without leave to amend. 

Plaintiff concedes that defendant never conducted a trustee’s sale, and so never recorded a 
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trustee’s deed.  For this reason, plaintiff’s HBOR remedy has always been limited to injunctive relief: 

(a) (1)   If a trustee’s deed upon sale has not been recorded, a borrower may 

bring an action for injunctive relief to enjoin a material violation of Section 

2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17. 

(2)   Any injunction shall remain in place and any trustee’s sale shall be 

enjoined until the court determines that the mortgage servicer, mortgagee, 

trustee, beneficiary, or authorized agent has corrected and remedied 

the violation or violations giving rise to the action for injunctive relief.  

An enjoined entity may move to dissolve an injunction based on a showing 

that the material violation has been corrected and remedied. 

(Civ. Code, § 2924.12, subd. (a).) 

 Plaintiff further concedes that she has now paid off her loan, that she has sold the subject 

residence to a third party, and that defendant has reconveyed the subject deed of trust.  (See 

Defendant’s RJN, Exhs. 8 and 9.)  Accordingly, there is no longer the possibility of a trustee’s sale that 

could be the subject of an injunction.  HBOR has served its purpose, giving plaintiff time to find an 

alternative to foreclosure, and the sole remedy that was ever available to plaintiff — injunctive relief 

— is now moot.  (See Coury v. Caliber Home Loans, Inc. (N.D.Cal. Nov. 29, 2016, No. 16-cv-05583-RS) 

2016 U.S.Dist.LEXIS 164512, at *5-6.) 

 In the opposition memorandum, plaintiff argues that she may still seek compensatory 

damages for the alleged HBOR violation.  Inexplicably, however, plaintiff cites the statutory provision 

for awarding damages after the recordation of a trustee’s deed: 

(b) After a trustee’s deed upon sale has been recorded, a mortgage servicer, 

mortgagee, trustee, beneficiary, or authorized agent shall be liable to a 

borrower for actual economic damages …  [Emphasis added.] 

(Civ. Code, § 2924.12, subd. (b).)  Plaintiff’s argument lacks merit because the cited provision has no 

application in the case at bar: no trustee’s deed has been, or ever could be, recorded. 

Further, plaintiff’s argument runs contrary to the ‘safe harbor’ provision of the HBOR 

remedies statute.  (Civ. Code, § 2924.12, subd. (c).)  Loan servicers are entitled to rely on this 

statutory assurance that, so long as they do not foreclose and instead continue to work with 

borrowers on alternatives to foreclosure, they will not face a claim for monetary damages 

under HBOR. 

  A-3. Status As Borrower. 

 In light of the Court’s finding that the HBOR cause of action is moot, the Court need not reach 

the issue of whether plaintiff might still be deemed a “borrower” within the meaning of HBOR.  (See 
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Civ. Code § 2920.5, subd. (c).)  The Court notes for the record that this issue might not be quite as 

simple as defendant argues, but there is no need to address it. 

 B. The Second Cause of Action. 

 The Second Cause of Action for violation of the UCL is derivative of the First Cause of Action.  
Accordingly, the Second Cause of Action fails for the same reason stated above: it is moot. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC19-00771 
CASE NAME:  GREG HART VS THOMAS MILWAY 
 *HEARING ON MOTION IN RE:  TO GRANT LEAVE TO FILE CRS-CMPLT  
FILED BY: WILCOXSON, CHARLES 
*TENTATIVE RULING:* 
 
Continued by the Court to November 2, 2022.  
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC21-00753 
CASE NAME:  LEAMY VS EAST BAY MUNICIPAL UTILITY DISTRICT 
 HEARING ON SUMMARY MOTION  MSJ BY PLAINTIFF  
FILED BY: LEAMY, KRIS 
*TENTATIVE RULING:* 
 
Before the Court are (1) Plaintiffs Kris Leamy and Robin Leamy’s Motion for Summary Adjudication 

(“Plaintiffs’ Motion”), and (2) Defendant East Bay Municipal Utility District’s Motion for Summary 

Judgment or, in the alternative, summary adjudication (“EBMUD’s Motion”). As the cross-motions 

address the same issues, and rely upon essentially the same facts, the Motions will be addressed 

together.  

For the following reasons, the Plaintiff’s Motion is denied. Defendant EBMUD’s motion for summary 

judgment is granted.  

Factual Background 

As the time of the sale at issue, Plaintiffs Kris Leamy (“KL”) and Robin Leamy (“RL”) (collectively 

“Plaintiffs”) owned property located at 4123 Happy Valley Road in Lafayette, California (the 

“Property”). (Plaintiffs’ Additional Undisputed Material Facts (“PUMF”) 65.) Defendant East Bay 

Municipal Utility District (“EBMUD”) is a public agency formed under California law. (Defendant’s 

Undisputed Material Facts (“UMF”) 1.)  

In December 2006, EBMUD’s Board of Directors approved the “Water Treatment and Transmission 

Improvements Program (“WTTIP”), a program to construct and improve water facilities in the greater 

Lamorinda area. (UMF 2.) As part of the WTTIP, EBMUD recognized that it would need a new pumping 
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plant in the Lafayette and Orinda area. (Declaration of David J. Rehnstrom (“Rehnstrom Decl.”) ¶¶ 6-

9.) 

To obtain a site for the new Sunnyside Pumping Plant (the “Plant”), EBMUD approached Plaintiffs to 

discuss purchasing part of the Property in lieu of acquiring it through its power of eminent domain. 

(UMF 3.) The Parties spent approximately five years negotiating the terms of the sale. (Declaration of 

Paul G. Kenny (“Kenny Decl.”) ¶4.) Ultimately, on June 29, 2011, the Parties entered into the Property 

Purchase Agreement (“PPA”) wherein EBMUD purchased a .58-acre portion of the Property from 

Plaintiffs. (UMF 3, 13.)  

The parties discussed many aspects of the sale during the negotiations, including the aesthetic 

appearance of the Plant, landscaping, and the purchase price. (Kenny Decl. ¶4.) At issue in this matter 

is the sound that would be emitted from the Plant.  

Pre-execution discussions 

On January 24, 2009, RL emailed Paul Kenny (a Real Estate Representative II for EBMUD) in relevant 

part as follows: 

Is there a location where we (Kris and I) might visit a similar type of pumping station 

(which has been designed to fit the environment) somewhere in the East Bay? As we 

get close towards the finish line, we’d like to get near one to determine the noise 

level, visual, size, etc.” (UMF 4; PUMF 70, 73; Jenny Decl. Ex. B.)  

On January 28, 2009, Mr. Kenny informed RL they could visit the pumping plant located at the 

Blackhawk County Club. (PUMF 76; Jenny Decl., Ex. B.) On January 30, 2009, Mr. Kenny followed up 

with RL that they might want to visit the Holly Pumping Plant instead, as it was located closer to 

Plaintiffs. (PUMF 71, 74; Jenny Decl. Ex. C.) In his email, Mr. Kenny stated that the Holly Pumping 

Plant was “operational, so [Plaintiffs] should be able to listen to it.” (PUMF 75; Jenny Decl. Ex. C.)  

Plaintiffs accepted this suggestion and visited the Holly Pumping Plant on Sunday, February 1, 2009, 

without first responding to Mr. Kenny or setting a time to visit. (UMF 5) The next day, RL emailed Mr. 

Kenny notifying him that they visited the Holly Pumping plant, and asking if there were “certain times 

those stations run?” (UMF 6.) He asked because when he visited (at about 3:00 p.m.) he “couldn’t 

hear a thing (which is great)” and he was “wondering if these things are going continuously – or they 

kick in at certain intervals.” (Ibid.)  

After receiving the above email, Mr. Kenny emailed David Rehnstrom, the Engineering Manager of 

the Water Distribution Planning division within the Engineering and Construction Department of 

EBMUD, to determine the answer to the inquiry. (UMF 7, Kenny Decl. Ex. D.)  Mr. Rehnstrom stated 

that the “pumps may pump 16 hours and avoid the high energy use of noon to 6:00 pm,” and that the 

pumps “should not pump 24 hours.” (UMF 8; Kenny Decl. Ex. D.) Mr. Kenny informed Mr. Rehnstrom 

that Plaintiffs “intention for visiting the plant was two-fold: view the aesthetics and to listen to the 
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pump(s) from a position outside the plant.” (Ibid.)  

Mr. Kenny then arranged for an EBMUD engineer to visit the Holly Pumping Plant with the Plaintiffs at 

a time when the plant was running. (UMF 9.) After arranging for such a visit, Mr. Kenny called RL to 

inform him that he had arranged for a visit to another plant while it was running. (UMF 10.) Mr. 

Kenny did not inform RL that the Holly Pumping Plant was not running during his visit on February 1, 

2009. (Ibid.) 

On February 4, 2009, RL emailed Mr. Kenny regarding a couple issues, including that he was checking 

with KL “on timeframes to head to the Holly Pumping station with you during daylight hours - - I’ll be 

back to you by tomorrow on this.” (UMF 11, Kenny Decl. Ex. E.) RL later called Mr. Kenny to let him 

know it may not be necessary to visit the plant again, but that he would get back to Mr. Kenny if they 

decided they did want to do so. (Kenny Decl. Ex. E.) Plaintiffs did not follow up, and never arranged 

for another visit with an EBMUD engineer. (UMF 12, Kenny Decl. Ex. E.)  

The above is the extent of the discussions prior to execution of the PPA on June 29, 2011.  

Execution of the PPA 

On June 29, 2011, the Parties executed the PPA, wherein EBMUD purchased a portion of the Property 

from Plaintiffs. (UMF 3, 13.) The PPA includes an integration clause stating, in part, that it “contains 

the entire agreement” and that “neither party relies upon any … representation not contained in this 

Agreement.” (UMF 51, FAC at Ex. A, ¶K.) The PPA does not contain any terms regarding “noise” or 

“sound” relating to the Plant. (UMF 52.) 

Post-Execution Discussions 

After execution of the PPA, EBMUD moved forward with planning and development of the Plant. As 

part of the process, EBMUD employees met with Plaintiffs and others in group meetings known as the 

Leamy Realty Group meetings. (UMF 14.) The first of these occurred on July 30, 2013. (Ibid.) At this 

meeting, Mrs. Leamy indicated that she was told there would be “no” noise from the pumping plant. 

(UMF 15.) An employee of EBMUD indicated that was not the case, and that EBMUD never made any 

such representation. (UMF 16.) When asked about this in deposition, Mrs. Leamy acknowledged that 

this is what she was told at that meeting. (Declaration of Felicity Grisham (“Grisham Decl.”) Ex. D at 

144:22-145:9.) In addition, the employee noted that EBMUD had hired a sound engineer to conduct 

testing to determine how to best mitigate the pump noise from the Plant. (UMF 17.)  

EBMUD indicated that the sound engineer would need to be on-site to take baseline sound 

measurements. (UMF 18.) KL noted that they were having construction done on the Property, so 

EBMUD indicated they would reschedule the sound engineer until some time after the construction 

was done. (Ibid.) They asked Plaintiffs to contact EBMUD when construction was complete so they 

could coordinate. (Ibid.)  

EBMUD hired a noise architect, Fred Svinth, to perform a noise analysis at the site of the Plant. (UMF 
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19-20.) As part of noise analysis, short-term and long-term ambient noise surveys were conducted on 

and around the Property. (UMF 20.) KL was informed of these surveys, asked to give permission to 

place equipment on Plaintiffs’ Property as part of a survey, and agreed to such. (UMF 21.) Mr. Leamy 

also requested that the sound testing occur after the Labor Day weekend in September 2013 to 

ensure that the measurements were ‘more typical’ of the noise in the area. (UMF 22.) Mrs. Leamy 

wrote to Mr. Rehnstrom on September 3, 2013 indicating that “should the research find that there 

will be discernable noise beyond what EBMUD is willing to pay for as part of the mitigation process, I 

would like the opportunity to contribute to the mitigation efforts,” and asked to be informed of “any 

public meetings related to the site.” (UMF 23; Rehnstrom Decl. Ex. B.)  

In addition to the Leamy Realty Group meetings, EMBUD held a number of public Citizens Liaison 

Committee (“CLC”) meetings regarding the Plant between 2013-2014. (UMF 24; Rehnstrom Decl. ¶ 

12-19, Exs. C-E.) The first of these meetings took place on December 10, 2013, and the Plaintiffs 

attended. (UMF 25.) EBMUD’s sound engineer, Mr. Svinth, made a presentation regarding the 

ambient noise investigation, the ‘expected’ Plant operational noise level, and recommended noise 

mitigation measures to be implemented at the Plant. (UMF 26, Rehnstrom Decl. Ex. C.) He elaborated 

on the results of the investigation and on the expected noise levels from the operation of the Plant. 

(Ibid.) As part of the presentation, Mr. Svinth indicated specific decibel levels that could be expected 

at different areas around the Plant. (UMF 27-28, Rehnstrom Decl. Ex. C.) He noted that all the values 

were within the City of Orinda’s Noise Ordinance limits. (Rehnstrom Decl. Ex. C.) Mrs. Leamy 

confirmed she saw Mr. Svinth’s report (titled “Sunnyside Pumping Plant Environmental Noise 

Assessment and Preliminary Design Recommendations”) sometime in 2013. (UMF 29.) No “actions” 

were noted in the meeting minutes based on this presentation, nor are any community comments or 

questions mentioned. (Rehnstrom Decl., Ex. C.) 

Another CLC meeting was held on March 5, 2014, which Plaintiffs attended. (UMF 31.) The meeting 

started with a recap of the previous meeting, including mention of the noise levels expected to be 

produced by the Plant. (Ibid.) There were no questions or comments from the attendees regarding 

the noise levels. (Rehnstrom Decl., Ex. D.)  

A further CLC meeting was held on June 16, 2014, attended by KL. (UMF 32.) Another resident from 

the area asked about the noise impact from the operation of the Plant. (Ibid.) The minutes indicate 

that “EBMUD stated that a noise consultant had been hired and confirmed that the acoustical 

treatments incorporated into the building would bring down the noise level below local noise 

ordinance requirements.” (UMF 33; Rehnstrom Decl. Ex. E.) No other discussion or questions 

regarding the noise expected to be made by the Plant were noted. (Ibid.)  

Following the CLC Meetings, EBMUD created a project, called the Specification 2120, which included 

the design for the Plant. (UMF 35.) The Specification includes the recommendations outlined by the 

sound engineer’s noise report. (UMF 38.) EBMUD installed a 12-inch main on the Property in 2017 in 

anticipation of construction starting on the Plant. (UMF 44.) EBMUD anticipates that construction of 
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the Plant would start in September 2022, and be completed by November 2024. (UMF 48.)  

Other Plant Visits 

In April 2019, Mr. Rehnstrom met with KL and Holly Bender – one of Plaintiffs’ neighbors – at 

EBMUD’s Las Aromas Pumping Plant, per Ms. Bender’s request. (Rehnstrom Decl. ¶20.) During the 

visit, Mrs. Leamy expressed concerns regarding the noise coming from the Las Aromas Plant. (Ibid.) 

EBMUD maintains that the sound emitted from the Las Aromas Plant does not reflect the sound that 

will come from the Plant, as the two pumping plants have different designs and equipment. (UMF 49; 

Declaration of Jonathan Lee (“Lee Decl.”) ¶¶ 3-4.)  

Plaintiffs filed the instant suit on April 14, 2021.  

Standard 

Summary judgment is proper if all the papers submitted show that there is no triable issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc. § 
437c(c).) A moving defendant satisfies the initial burden of showing that a cause of action has no 
merit if he shows that one or more elements of the cause of action, even if not separately pleaded, 
cannot be established, or that there is a complete defense to the cause of action. (Code Civ. Proc., § 
437c (p)(2).) The defendant has the initial burden to show that undisputed facts support each 
element of the affirmative defense. (Bacon v. Southern Cal. Edison Co. (1997) 53 Cal.App.4th 854, 
858.) 

Once the defendant meets that burden, the burden shifts to the plaintiff to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. (Ibid.) The plaintiff 
then has the burden of demonstrating that triable issues of material fact exist. (Ibid.) 

“The fact that both parties moved for summary judgment does not conclusively establish the absence 
of a triable issue of fact; the trial court must independently determine the motions.” (Advent, Inc. v. 
National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443, 453 quoting Tahoe Regional 
Planning Agency v. King (1991) 233 Cal.App.3d 1365, 1375 fn. 1.)  

Analysis  

A. Statute of Limitations 

1. Standard 

“A defendant moving for summary judgment has the burden of showing that a cause of action lacks 

merit because one or more elements of the cause of action cannot be established or there is a 

complete defense to the cause of action.” (Genisman v. Carley (2018) 29 Cal.App.5th 45, 49 quoting 

Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945.) “The expiration of the applicable statute of 

limitations is one such complete defense.” (Ibid.) “A defendant moving for summary judgment based 

on the affirmative defense of the statute of limitations carries its burden by presenting evidence 

establishing that the plaintiff’s claims are time-barred.” (Ibid.)  
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“It then falls to plaintiff[] to counter with evidence creating a dispute about a fact relevant to that 

defense.” (Genisman 29 Cal.App.5th at 49 quoting The Police Retirement Systems of St. Louis v. Page 

(2018) 22 Cal.App.5th 336, 340.) “That is, the plaintiff must submit evidence that would allow a 

‘reasonable trier of fact [to] find in plaintiff[‘s] favor on the statute of limitation issue.” (Ibid.) “If 

defendant[] presented evidence establishing the defense and plaintiffs did not effectively dispute any 

of the relevant facts, summary judgment was properly granted.” (Police Retirement, 22 Cal.App.5th at 

340.)  

2. Applicable Statutes of Limitations 

Plaintiffs’ contract cause of action is governed by a four-year statute of limitations. (CCP §337(a), (c).) 

An action for relief on the ground of fraud or mistake is governed by a three-year statute of 

limitations. (CCP §338(d).) Contractual claims based on claims of failure to disclose material facts are 

governed by this three-year statute of limitations. (Vera v. REL-BC, LLC (2021) 66 Cal.App.5th 57, 65-

66.) Causes of action for fraud or mistake are “not deemed to have accrued until the discovery, by the 

aggrieved party, of the facts constituting the fraud or mistake.” (CCP §338(d).)  

This “discovery rule” “postpones accrual of a cause of action until the plaintiff discovers, or has 

reason to discover, the cause of action.” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807.) 

A plaintiff has “reason to discover a cause of action when he or she ‘has reason at least to suspect a 

factual basis for its elements.’” (Ibid. quoting Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 398.) The 

discovery rule “only delays accrual until the plaintiff has, or should have, inquiry notice of the cause of 

action.” (Ibid.) “[P]laintiffs are charged with presumptive knowledge of an injury if they ‘have 

information or circumstances to put [them] on inquiry’ or if they have ‘the opportunity to obtain 

knowledge from sources open to their investigation.’” (Id. at 808, internal citations omitted.) “In other 

words, plaintiffs are required to conduct a reasonable investigation after becoming aware of an 

injury, and are charged with knowledge of the information that would have been revealed by such 

investigation.” (Ibid.)  

3. Analysis  

Plaintiffs’ case essentially rests on the allegations that EBMUD misrepresented the amount of sound 

that will emanate from the Plant once it is built. Plaintiffs have two arguments relating thereto: (1) 

the actual misrepresentation/omission by EBMUD not affirmatively telling them the Holly Pumping 

Plant was not running when they went to visit it, thereby misrepresenting that the Plant would not 

emit any sound; and (2) that EBMUD never informed them that it is not possible to determine the 

actual noise level of the Plant until it is built.  

EBMUD argues that even if Plaintiffs believed that no sound would be emitted by the Plant once built, 

they were put on notice that this was not the case when they attended the multiple planning 

meetings that specifically addressed these issues in 2013 and 2014. Thus, even the longest four-year 

statute of limitations expired in 2018 at the latest.  
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As discussed above, the specific allegation that no sound would be emitted from the Plant was 

expressly raised and refuted at the Leamy Realty Group meeting on July 30, 2013. (UMF 14.) At this 

meeting, Mrs. Leamy indicated that she was told there would be “no” noise from the pumping plant. 

(UMF 15.) An employee of EBMUD indicated that was not the case, and the EBMUD never made any 

such representation. (UMF 16.) Mrs. Leamy acknowledged that this is what she was told at that 

meeting. (Grisham Decl. Ex. D at 144:22-145:9.) In addition, EBMUD specified that it had hired a 

sound engineer to conduct testing to determine how to best mitigated pump noise from the Plant. 

(UMF 17.) At least as of that time, Plaintiffs were aware that there would be audible sound produced 

by the Plant.  

There were also the CLC meetings in 2014 that extensively discussed the amount of sound expected 

to be emitted, as well as the mitigation actions planned to be taken. Plaintiffs had a number of 

discussions with EBMUD regarding how the sound analysis should be done, allowed for equipment to 

be placed on their Property, and worked with them to get the most accurate analysis of the typical 

sounds of the area. (UMF 18-22.) Mrs. Leamy even offered to pay for additional mitigation if it was 

above the amount EBMUD would be able to budget for. (UMF 23.)  

The claim that the when the Plaintiffs “heard things like ‘35 dBA,’ they had no reason to suspect that 

the Holly Pumping Plant did not emit 35 dBA” is without merit. First, Plaintiffs claim there was no 

sound, so finding out that there would be sound emitted – at whatever decibel level – puts them on 

notice to find out if the amount emitted would be audible. In addition, as noted above, Mrs. Leamy 

was directly told that there would be sound emitted from the Plant. In addition, Plaintiffs must have 

known there would be sound generated by the Plant, as they offered to pay for additional sound 

mitigation if necessary. (UMF 23.) 

The discovery rule “only delays accrual until the plaintiff has, or should have, inquiry notice of the 

cause of action.” (Fox, supra, 35 Cal.4th at 807.) “[P]laintiffs are charged with presumptive knowledge 

of an injury if they ‘have information or circumstances to put [them] on inquiry’ or if they have ‘the 

opportunity to obtain knowledge from sources open to their investigation.’” (Id. at 808.) “A plaintiff 

has reason to discover a cause of action when he or she ‘has reason at least to suspect a factual basis 

for its elements.’” (Id. at 807 quoting Norgart v. Upjohn (1999) 21 Cal.4th 383, 398.) If Plaintiffs didn’t 

understand if 35 dBA was loud or quiet or inaudible, they had notice that they should look into this 

issue.  

Mrs. Leamy confirmed she saw Mr. Svinth’s report, titled “Sunnyside Pumping Plant Environmental 

Noise Assessment and Preliminary Design Recommendations”, sometime in 2013. (UMF 29.) Even if 

this report was too technical, it would have at least raised the issue that there was a lot of work going 

into the amount of sound emitted from the Plant, and put a reasonable person on notice to 

determine what all the discussions of the different volumes of sound meant.  

All of the above shows that, even if there were some misrepresentation (or material omissions) in 

2009 that pumping plants produce no audible sound, Plaintiffs were on inquiry notice that this was 
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not the case in 2013 and 2014.  

As for the contention that EBMUD represented that it could determine the future noise levels of the 

Plant, this argument is not supported by the facts or law. To begin with, the law is well established 

that actionable misrepresentations must pertain to past or existing material facts. (Gentry v. eBay, 

Inc. (2002) 99 Cal.App.4th 816, 835 [121 Cal.Rptr.2d 703].) Statements or predictions regarding future 

events are deemed to be mere opinions which are not actionable. (Neu-Visions Sports, Inc. v. 

Soren/McAdam/ Bartells (2000) 86 Cal.App.4th 303, 309–310; Nibbi Brothers, Inc. v. Home Federal 

Sav. & Loan Assn. (1988) 205 Cal.App.3d 1415, 1423; 5 Witkin, Summary of Cal. Law (10th ed. 2005) 

Torts, § 774, pp. 1123–1125.)” (Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1469-70.) 

This is because there is no way for EBMUD to know for sure exactly how much sound will be emitted 

by a pumping plant that is built, or even scheduled to be built for over a decade after it purchase the 

Property where it will be located.  

This only makes sense, as Plaintiffs arguments that they have been injured by any such statements 

are mere speculation.  As Plaintiffs argue, the “currently planned location of the [Plant] on the 

purchased property, when combined with the very likely audible noise of an actual operating 

pumping plant will constitute a nuisance to the Leamy’s remaining property including their own 

home.” (Motion at 9:8-11; Opp. at 4:2-5.)  

“[L]iability for nuisance does not require proof of damage to the plaintiff’s property, proof of 

interference with the plaintiff’s use and enjoyment of that property is sufficient.” (San Diego Gas & 

Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 937.) “[L]iability for private nuisance requires 

proof of two additional elements … [1] proof that the invasion of the plaintiff’s interest in the use and 

enjoyment of land was substantial, i.e. that it caused the plaintiff to suffer ‘substantial actual 

damage,’ … [and 2 that the] ‘interference with the protected interest must not only be substantial, 

but it must also be unreasonable.” (Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 

303 quoting San Diego Gas & Electric Co., supra, 13 Cal.4th at 937-38, emphasis in original.) 

Plaintiffs own arguments concede that there is no present injury, just that they claim there will 

“likely” be audible noise from the Plant and that “will constitute” a nuisance. At present, there is no 

sound or any allegation of nuisance. For all Plaintiffs know, the Plant may in fact actually only produce 

the sound levels set forth in Mr. Svinth’s report once built.  

In addition, the evidence does not support the argument that EBMUD told Plaintiffs that they could 

determine exactly how much sound would be emitted from the Plant. As the CLC meeting minutes 

make clear, Mr. Svinth was ‘modeling’ what the ‘expected’ sound should be from the Plant under 

different scenarios. (UMF 26-28; Rehnstrom Decl. Ex. C.) There is no evidence that EBMUD made any 

affirmative statements that it could determine the precise amount of sound that would definitely be 

produced by the Plant. It was clear that all of the discussions were projections and scientific estimates 

based on the surveys and related analysis of the environment and the plans for the Plant.  

Given the above, the statute of limitations for Plaintiffs’ misrepresentation claims started to run in 
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December 2013, or possibly as late as June 2014. Under either of these dates, the statute of 

limitations on Plaintiffs misrepresentation and fraud claims would have run by June 2017 at the latest. 

Plaintiffs filed the instant suit in April 2021 – almost four years later.  

Plaintiff does not provide any evidence that would toll the statute of limitations beyond this point. As 

such, the Court finds that all of Plaintiffs’ misrepresentation causes of action are barred by the statute 

of limitations. As for the contract-based claims, which have a four-year statute of limitations, those 

would have run by June 2018. Accordingly, they are likewise barred by the statute of limitations.  

Consequently, Defendant EBMUD’s motion for summary judgment is granted. Plaintiffs’ motion for 

summary judgment or, in the alternative, summary adjudication is denied.  

Given the above findings, the Court does not address or opine upon the substantive claims or 

allegations made by Plaintiffs.  

Evidentiary Issues: 

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ/MSA. (See CCP § 437c(q).) 

EBMUD’s Objections: 

Objections to Jenny Decl.: 

Objections 1-2, 4-10: 

California Rule of Court 3.1354(b)(1)-(3) requires a party to “[i]dentify the name of the document in 

which the specific material objected to is located,” “[s]tate the exhibit, title, page, and line number of 

the material objected to,” and “[q]uote or set forth the objectionable statement or material.” (CRC 

3.1354(b)(1)-(3).) EBMUD fails to quote the specific evidence statement being objected to. As such, 

the objections are overruled. 

Objection 3: Sustained (Lack of Foundation Evid. Code 405) 

Objection 11: Sustained (Authentication – Evid. Code 403, 1401) 

Objection to Bender Declaration: Overruled – see CRC 3.1354(b)(1)-(3) noted above. 

Objections to Declarations of Kris and Robin Leamy: Overruled. 
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5. 9:00 AM CASE NUMBER:  MSC21-00753 
CASE NAME:  LEAMY VS EAST BAY MUNICIPAL UTILITY DISTRICT 
 HEARING ON SUMMARY MOTION    
FILED BY: EAST BAY MUNICIPALUTILITY DISTRICT 
*TENTATIVE RULING:* 
 
Please see Line 4. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 HEARING ON DEMURRER TO:  TO FOURTH AMENDED COMPLAINT  
FILED BY: KHAWAJA, TARA 
*TENTATIVE RULING:* 
 

Defendant Tara Khawaja demurs to the third cause of action in plaintiff’s Fourth Amended 
Complaint (“4AC”). As discussed below, pursuant to Code of Civil Procedure sections 430.10(e) and (f), 
the demurrer is sustained without leave to amend. Both Khawaja and DoorDash are required to file 
and serve their answers by November 7, 2022. 

I. Background 

The facts as alleged in the current 4AC have previously been recounted in the Court’s ruling 
on DoorDash’s demurrer and need not be repeated. In relevant part, the 4AC alleges that defendant 
Khawaja was a resident of the City of Vacaville, though her current whereabouts are unknown (4AC, 
¶2), that Khawaja was “assigned work” by DoorDash despite her lack of fitness for such work (4AC, 
¶33), and that Khawaja “regularly violates” the law by driving without a valid license or while 
intoxicated. (4AC, ¶44.) 

Plaintiff alleges two causes of action (the 2nd and 3rd) for unfair business practices under 
Business and Professions Code §§17200, 17500, et seq. The second cause of action is specifically 
stated as only being against DoorDash, but the third cause of action does not specify against whom it 
is alleged. The Court previously sustained DoorDash’s demurrer to the second cause of action, but 
overruled its demurrer to the cause of action at issue here. To the extent the same arguments are 
raised by Khawaja, the Court’s ruling on DoorDash’s demurrer is incorporated herein.  

Based on the lack of clarity as to whom the third cause of action targets, Khawaja demurs for 
uncertainty. She also demurs for failure to state facts sufficient to constitute a cause of action. 
Plaintiff opposes the demurrer.  

The parties dispute the sufficiency and substance of the meet and confer efforts here. 
Khawaja appears to have reached out to plaintiff’s counsel within a few days of the 4AC being filed. 
Plaintiff did not initially respond. It was not until several days after Khawaja’s counsel sent a follow-up 
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email (over a month after counsel’s initial email on the subject) that plaintiff’s counsel responded. 
Under these circumstances, the Court finds meet and confer requirements have sufficiently been 
met.  

Plaintiff’s counsel further submits that the continued hearing date was not properly noticed 
by defendant. Plaintiff was a party to the stipulation, pursuant to which the new hearing date was set. 
The hearing date provided was that requested and plaintiff timely filed opposition papers. While 
counsel for Khawaja is advised to provide all required notices, the Court proceeds on the merits here.  

II. Discussion 

Preliminarily, plaintiff had no leave to add a UCL cause of action against Khawaja. Typically, 
following the sustaining of a demurrer, a plaintiff may not amend the complaint to add a new cause 
of action without having obtained permission to do so, unless the new cause of action is within the 
scope of the order granting leave to amend. (Harris v. Wachovia Mortgage, FSB (2010) 185 
Cal.App.4th 1018, 1023, citing Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1015.) Adding a new 
cause of action as to Khawaja (who was not named in previous versions of the UCL claim) was not 
within the scope of the Court’s order granting leave to amend the Third Amended Complaint.  

There are also deficiencies in the third cause of action, as it relates to Khawaja. 

The UCL is codified in Business and Professions Code section 17200 et seq. Section 17200 
prohibits any “unlawful, unfair or fraudulent business act or practice.”  

As the demurrer points out, the third cause of action fails to identify the parties against 
whom it is asserted. This identification is required by the Rules of Court, Rule 2.112(4). Plaintiff’s 
opposition relies, at least in part, on counsel’s clarifying email to Khawaja’s counsel about the identity 
of the defendants subject to the third cause of action. The complaint must be clear on its face, not as 
clarified through counsel’s communications. The lack of identification causes uncertainty. 

More importantly, the opposition does not cite the 4AC or explain how the elements of a UCL 
cause of action are satisfied by plaintiff’s allegations and Khawaja’s actions are not alleged to be 
“business practices.”  

The UCL's purpose is to protect both consumers and competitors by promoting fair 
competition in commercial markets for goods and services. (That v. Alders Maintenance Assn. (2012) 
206 Cal.App.4th 1419, 1427, citations omitted [holding homeowners association was not a business 
under the UCL].) An action under the UCL is not an all-purpose substitute for a tort or contract action. 
(Ibid.)  

To the extent the allegations were previously found to be sufficient against DoorDash, the 
finding does not apply to Khawaja. Business & Professions Code section 17095 provides that agents 
are liable if they “assist[] or aid[]” in the UCL violation[s]. The business practices alleged against 
DoorDash here are patterns, not isolated to DoorDash’s relationship with Khawaja. Despite 
allegations of agency in the 4AC, such agency is not with respect to DoorDash’s unfair practices 
(systematically pressuring delivery drivers, failing to ensure insurance coverage, failing to vet unfit 
drivers, etc).  

Plaintiff further provides no additional facts in the opposition papers that would justify 
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amendment. (See Blank v. Kirwan (1985) 39 Cal.3d 311, 318 [burden of showing reasonable possibility 
that amendment can cure defect is “squarely on the plaintiff”].) If plaintiff timely contests this ruling, 
plaintiff should appear prepared to discuss what additional facts could be added that would cure the 
deficiencies discussed here.  

 
 

  

    

7. 9:00 AM CASE NUMBER:  N22-1819 
CASE NAME:  CSAA INSURANCE EXCHANGE VS. ELISTANIA DEPAULA 
 *HEARING ON MOTION IN RE:  COMPEL ENFORCEMENT OF SETTLEMENT AGREEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
 Petitioner CSAA Insurance Exchange’s motion to compel Respondent Gabriella DePaula Alves 
to comply with settlement agreement is denied. 
 
Background 
 
This case arises from a motor vehicle accident occurring on October 4, 2018, in San Pablo.  
Claimant/Respondent Elistania C. DePaula was traveling with her two daughters, Fernanda Alves and 
Gabriella DePaula Alves.  Respondent’s vehicle was rear-ended and completely totaled. Gabriella 
DePaula Alves suffered a severe concussion for which she was treated for over a year by a 
neurologist.  
 
             Claimant DePaula filed an uninsured motorist claim with her insurer, CSAA Insurance 
Exchange. Petitioner asserts that Gabriella DePaula Alves’ claim was settled on June 30, 2022, for 
$50,000. Respondent disputes that the claim was settled. 
 
Motion 
 
 Pursuant to Code of Civil Procedure § 664.6, Petitioner CSAA Insurance Exchange brings this 
motion to compel Respondent Gabriella DePaula Alves to comply with her obligation to settle her 
Uninsured Motorist Claim for $50,000 as agreed to by her attorney, Ms. Roseann Torres, on June 30, 
2022.  Petitioner requests that the Court enforce the settlement made between the parties in the 
amount of $50,000 for Gabriella DePaula Alves. 
 
 Petitioner contends the parties agreed to settle the claim of Gabriella Alves in writing on July 
(sic) 30, 2022.  There was an offer made on the two other claimants, and CSAA made counteroffers.  
The other two claimants—Elistania DePaula and Fernanda Alves-- did not accept CSAA’s 
counteroffers. 
 
  In Opposition, Respondent filed the Declaration of Roseann Torres, attorney for Gabriella 
DePaula Alves.  Counsel Torres declares that at the end of the mediation session on June 14, 2022, 
she was required to provide several more items for review as requested by Petitioner’s counsel, Keith 
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Patterson.  The Mediator allegedly stated, “get Mr. Patterson the additional information he asked for, 
see where things go.” Ms. Torres maintains the parties were contemplating going forward with 
arbitration and there was no settlement. 
 
                  Counsel Torres maintains that at no time did she accept an offer of $50,000 or convey to 
her clients such information.  She maintains that the offer to resolve Gabriella’s case without 
resolving the claims of her mother and sister was unequivocally rejected by her and the claimant. 
Torres declares the parties were continuing to work on the issues and she was working on selecting 
an arbitrator.  On June 30, 2022, the email reiterated that they could resolve Gabriella’s claim for 
$50,000 if the mother and sister also received $50,000 for a total settlement of $100,000.  However, 
Petitioner’s response on June 30 was, “we have no additional money to offer” referring to the mother 
and sister’s claims.  Torres asserts there is no mistake that the parties had not reached a resolution.  A 
settlement was never reached and the parties should proceed to arbitration. 
 
               In the Reply, Petitioner argues that Respondent has failed to show why the settlement of 
Gabriella DePaula Alves’s claim should not be enforced.  Petitioner maintains that the moving papers 
clearly show that Gabriella’s attorney made an offer of settlement of her claim in the amount of 
$50,000.00 on June 30, 2022, and that Petitioner accepted the offer on the same date. Although 
Petitioner had a right to evaluate and settle each claim separately, Respondent continues to state her 
offer was contingent upon settling the two other claims.  Petitioner, on the other hand, insists that 
the Respondent’s offer to settle Gabriella’s claim was independent, and the facts show that Petitioner 
accepted the offer. 
 
Analysis 
 
                   Petitioner’s motion to compel Respondent’s compliance with the settlement agreement is 
denied on the ground Petitioner has not met its burden of satisfying the requirements of CCP § 664.6.  
In 1981, the Legislature enacted Code of Civil Procedure section 664.6, “which created a summary, 
expedited procedure to enforce settlement agreements when certain requirements that decrease the 
likelihood of misunderstandings are met.” (Levy v. Superior Court (1995) 10 Cal.4th 578, 585.)  
“Because of its summary nature, strict compliance with the requirements of section 664.6 is 
prerequisite to invoking the power of the court to impose a settlement agreement.”  (Sully-Miller 
Contracting Co. v. Gledson/Cashman Construction, Inc. (2002) 103 Cal.App.4th 30, 37.)    
Code Civil Procedure § 664.6 provides in part: 
 

If parties to pending litigation stipulate, in a writing signed by the parties outside of 
the presence of the court or orally before the court, for settlement of the case, or 
part thereof, the court, upon motion, may enter judgment pursuant to the terms of 
the settlement. If requested by the parties, the court may retain jurisdiction over the 
parties to enforce the settlement until performance in full of the terms of the 
settlement. 
 

              Code of Civil Procedure section 664.6 requires only that a settlement agreement be reduced 
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to writing and signed by the parties, or orally stated in court.  In ruling on a motion under this section, 
the Court must determine whether the parties entered into a valid and binding settlement of all or 
part of the case.  “A settlement is enforceable under section 664.6 only if the parties agreed to all 
material settlement terms” (Hines v. Lukes (2008) 167 Cal.App.4th 1174, 1182.)  The purpose of the 
writing signed by the litigants, or their attorneys, ensures the settlement is the result of their mature 
reflection and deliberate assent. “This protects the parties against hasty and improvident settlement 
agreements by impressing upon them the seriousness and finality of the decision to settle, and 
minimizes the possibility of conflicting interpretations of the settlement.”  (Levy v. Superior 
Court (1995) 10 Cal.4th 578, 585.) 
 
                In the present case, the moving papers do not include any writing which reflects a 
settlement agreement signed by the parties.  “Aside from the signed writing requirement, the writing 
must embody an enforceable contract between the parties: ‘A settlement agreement is a contract, 
and the legal principles which apply to contracts generally apply to settlement contracts. [Citation.]’ 
[Citation]” (Sully-Miller Contracting Co. v. Gledson/Cashman Construction, Inc. (2002) 103 Cal.App.4th 
30, 35-36.) “‘[T]here is no contract until there has been a meeting of the minds on all material points.’ 
[Citation.]  ‘Mutual intent is determinative of contract formation because there is no contract unless 
the parties thereto assent, and they must assent to the same thing, in the same sense.’” (American 
Employers Group, Inc. v. Employment Development Dept. (2007) 154 Cal.App.4th 836, 846.) 
Here, Petitioner submits the Declaration of Keith E. Patterson, counsel for CSAA.  He declares that on 
June 30, 2022, a written settlement offer of $50,000 for the claim of Gabriella DePaula Alves was 
made, citing to Exhibit A attached to his declaration. Exhibit A is an email from Counsel Roseann 
Torres to Mr. Patterson.  The pertinent portions states: “Keith [,] We are able to resolve for $50k on 
Gabriella as well as $50k combo for mom and Fernanda… Let us know if you (sic) client accepts this 
offer, otherwise lets (sic) choose an arbitrator asap.”  (Exhibit A to Declaration of Keith Patterson.)  
In response to Ms. Torres’ offer, Mr. Patterson stated, “We agree to pay Gabriella Aves $50,000.00 to 
settle her claim. Please advise as to how you want the check written.  We have no additional money 
to offer Elistania DePaula and Fernanda Alves.”  (Exhibit B to Declaration of Keith Patterson.)  Ms. 
Torres replied, “This is not an individual settlement, this is a global settlement for all three of my 
clients. So let's get an arbitrator selected now so we can keep this case moving toward a conclusion.” 
(Exhibit C to Declaration of Keith Patterson.) 
 
  Here, there is no enforceable contract. Mr. Patterson’s “acceptance” varied from the offer.  
Ms. Torres offered a settlement of all the claims—Gabriella’s claim for $50,000 and the mom’s and 
sister’s claims for an additional $50,000.  Mr. Patterson’s “acceptance” considered settling only 
Gabriella’s claims.  “‘[T]erms proposed in an offer must be met exactly, precisely and unequivocally 
for its acceptance to result in the formation of a binding contract [citations]; and a qualified 
acceptance amounts to a new proposal or counteroffer putting an end to the original offer . . ." 
[Citation.]” (Panagotacos v. Bank of America (1998) 60 Cal.App.4th 851, 855-856.) “The addition of 
any condition or limitation is tantamount to a rejection of the original offer and the making of a 
counteroffer.” (Apablasa v. Merritt & Co. (1959) 176 Cal.App.2d 719, 726.)   
Petitioner’s “acceptance” amounted to a counteroffer.  There was no meeting of the minds. Thus, 
there was no contract formation. “[C]ourts cannot force parties to settle when they have not entered 
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a binding agreement to do so.” (Sully-Miller Contracting Co. v. Gledson/Cashman Construction, 
Inc. (2002) 103 Cal.App.4th 30, 38.)   The court explained in Weddington Productions, Inc. v. 
Flick (1998) 60 Cal.App.4th 793:  
 

The litigants must first agree to the material terms of a settlement contract before a 
judgment can be entered ‘pursuant to the terms of the settlement.’ If no meeting of 
the minds has occurred on the material terms of a contract, basic contract law provides 
that no contract formation has occurred. If no contract formation has occurred, there is 
no settlement agreement to enforce pursuant to section 664.6 or otherwise. 
 

(Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 797.)  
 
                 Moreover, there was no signed writing reflecting the intent of the parties to settle and 
incorporating material terms of the settlement. There is nothing the Court may enforce. The purpose 
of section 664.6's signed writing requirement--to provide unequivocal proof of the parties' intent to 
enter a binding settlement--would be frustrated if the Court granted Petitioner’s motion. (See Sully-
Miller Contracting Co. v. Gledson/Cashman Construction, Inc. (2002) 103 Cal.App.4th 30, 37.) The 
motion is therefore denied. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  N22-1849 
CASE NAME:  PETITION OF: QUALITY LOAN SERVICE CORP. 
 HEARING ON PETITION IN RE:  PETITION FOR UNRESOLVED CLAIMS AND DEPOSIT OF 
UNDIISTRIBUTED SURPLUS FUNDS  
FILED BY:  
*TENTATIVE RULING:* 
 
Petition to deposit undistributed surplus funds is granted in the amount prayed. 
 

 

  


